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In the

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

P. W. DASHLEY and PETE CAVA-
NAGH,

Plaintiffs in Error,
^

vs.

OTTO DANIEL,

No. 2074.

Defendant in Error.

Error to the District Court for the District of
Alaska, Second Division.

Reply Brief of Plaintiffs in Error

EUHL'S NON-JOINDER.

The brief of defendant in error appears to seek

an excuse for Ruhl's non-joinder in the first in-

stance on the ground that he is alleged to have had

no interest in the recovery; and later on the ground

that his interest in the bond was severable. Either

position is untenable and fatal to an affirmance

herein.



INTEEEST IN BOND, NOT IN RECOVERY.

The interest requiring joinder is one in the

bond, not in the result. The test is the form of the

bond, not the interest of the parties. If the bond is

joint upon its face all obligees who are alive must

join, irrespective of the fact that they may have no

other interest in the controversy.

The sheriff and the two agents and trustees in

Farni vs. Tesson^ 1 Black 477, cited in our opening

brief (p. 11), were without an}^ personal interest,

yet their joinder was declared necessary by the Su-

preme Court of the United States, and the principle

deemed elemental that

ALL LIVING OBLIGEES MUST JOIN

The rule would seem to be well settled in the

Federal courts (cases cited Plff.'s Bf. 12). Ac-

cording to Cijc. (Vol. 9, p. 703), '^it is a well-settled

principle at common law that where a contract is

joint and not several, all the joint obligees who are

alive must be joined as plaintiffs. '' And again

(Vol. 9, p. 704), that ^* unless all living obligees

agree to join, there can be no action on the con-



tract." And yet again, in commenting on the gen-

eral rule in actions on contract

:

*^At common law an action to recover damages
for breach of a contract must be brought in the

name of all those with whom, in the eye of the law,

the contract in suit was made, unless it appears
that the omitted promisee is dead or that there has

been a valid severance/'

30 Cyc. 107.

The Court of Appeals of New York, reversing

the Common Pleas in an action on an attachment

bond, in an opinion by Mr. Chief Justice Jewett,

said:

*^In this case, although we can see from the

recitals in the bond that the obligees had separate

and distinct interests, yet it is expressly joint, and
the words of it will not admit it to be construed a

several bond. Therefore, if all the obligees are liv-

ing, the action cannot be sustained by the rules of

the common law in the name of any number of them
less than all."

That case was decided with special reference

to a statute expressly giving to an attaching cred-

itor the right to sue upon an attachment bond either

jointly or severally. But the court reiterates (at

page 392) :

*^ Having such a })ond, the legislature was fully

aware that by the common-law rule no suit could be

sustained upon it for breach of the condition, ex-

cept in the name of all the obligees, if living/'



This opinion was concurred in by five justices.

The only justice (Bronson) dissenting believed that

the common Pleas should have been affirmed, on the

ground that even the statute in question did not

permit the action to be maintained in the name of

one or more obligees less than all.

Pearce vs. Hitchcock, 2 N. Y. 388.

And the Supreme Court of Pennsylvania, in

Stveigart vs. Berk, 8 S. & R. (Pa.) 307, through

Chief Justice Tilghmann, says:

'^It is well settled that if a bond be given to

several obligees, they must all join in the action,

unless some be dead, in which case the fact should

be averred in the declaration. And if it appear on
the face of the pleadings that there are other obli-

gees living, who have not joined in the action, it is

fatal, on demurrer or in arrest of judgment."

The following cases are also directly in point

:

Masterson vs. Pliinizey, 56 Ala. 336;

Bicliardson vs. Jones, 23 N. C. 296.

DOES THE CODE CHANGE THE RULE?

But, say the counsel, the code of Alaska has

effected a change in the conunon law, and Section

39 thereof is cited as authority for the assertion.

Let us briefly consider that argument. The general

rule under the code is

:

I



*^When, under the substantive law of a code
state, two or more are united in interest as joint

promisees in a contract or as joint owners of prop-
erty, real or personal, the theory of code procedure
follows, in the main, the theory of common-law pro-

cedure; the joint interest is looked upon as a unit

and can be asserted only in the names of all its

owners, as parties to the action."

30 Cyc, 113.

The provisions of the Alaska Code of Civil Pro-

cedure concerning the joinder of parties are as

follows

:

*^Sec. 39. Of the parties to the action, those who
are united in interest must be joined as plaintiffs or

defendants; but if the consent of any one who
should have been joined cannot be obtained he

may be made a defendant, the reason thereof being

stated in the complaint.

*^Sec. 40. The court may determine any contro-

versy between parties before it when it can be done
without prejudice to the rights of others, or by
saving their rights ; but when a complete determina-

tion of the controversy cannot be had without the

presence of other parties the court shall cause them
to be brought in."

The utmost that can be said concerning the

change made in the common law by these sections

is that the rule followed in equity can be applied to

actions at law, and that one who formerly must have

been joined as plaintiff may, if his consent to such

joinder cannot be obtained, be made party defend-
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ant. The District Court seems to have taken this

view when it sustained the demurrer to the original

complaint and ordered that Ruhl be made a party to

the action. The subsequent naming of Ruhl as a

defendant in the amended complaint, without mak-

ing any effort to bring him into the case, was an

idle ceremony and in no sense a compliance Avith the

order of the court; and this is apparently conceded

by the silence of counsel upon that topic, and the

attempt to justify Ruhl's non-joinder upon other

grounds. Section 40 of the code not only does not

authorize the court to proceed in an action without

the necessary parties, but expressly prohibits it from

finally determining an action unless all the parties

affected are before the court.

The best considered, most instructive, and most

exhaustive opinion we have been able to find upon

the subject is that of Mr. Justice Hunt, now a mem-

ber of this court, written from the bench of the

Supreme Court of Montana, in an action on a joint

injunction bond, commenced against the obligors by

one of several obligees. In order to show no inter-

est on the part of the co-obligees not joined, the

plaintiff corporation specifically pleaded that they

were all its employes and suffered no damage. The

common-law rule was conceded, but it was con-



tended that the code had effected a change. Said

the learned justice:

*^The action should be brought in the name of

the real party in interest, but as the bond, on its

face, declared them to be the real parties in interest,

in order to ascertain the truth of the matter al-

leged, that one obligee alone was damaged, it was
necessary to join all the obligees as plaintife, or

make them defendants. The contract was a written

one, made with all the obligees. Their legal interest

was joint, and unless some of the exceptions in the

statutes applied to excuse their all joining as

parties, they must have joined as plaintiffs or have
been made defendants."

The section of the statute of Montana under

consideration in that case is identical with Section 39

of the Alaska Code above quoted. After citing Bliss

(Code Pleading, Sec. 62) as authority that the code

had not changed the common-law rule beyond permit-

ting a co-obligee to be joined as defendant, in case he

refused to join as plaintiff, the opinion adverts to

the language of the distinguished author of Equity

Jurisprudence, as follows

:

^'Pomeroy (Section 197), in discussing the last

two statutes referred to, lays it down that they ^do

not contemplate nor permit a severance among
parties plaintiff when the old law requires a

joinder,' and that the changes introduced by such
provisions rather tend in the opposite direetion, by
seemingly allowing parties to unite as plaintiffs in

many cases where such union was forbidden in legal

action."



10

And after carefully summing up the authori-

ties, the author of the opinion concludes:

^^But, notwithstanding some implied views to

the contrary in the decisions cited, we cannot over-

come the force of the principle upon which appel-

lant here relies, that if the obligors are only liable

to the extent of the penalty of the bond, unless all

the obligees are made parties to the suit, so as to

conclude them, and unless the defect is pointed out

by demurrer, where on the face of the bond the lia-

bility may exist, the obligees not made parties would
still have an action against the obligors who would
still be liable. Hence, the plea of a non-joinder of

parties defendant rests upon reason, which author-

izes claims under the bond to be adjudicated in one
action, as between all parties to it, to the end that

all rights may be determined."

Mont. Mining Co, vs. St. Louis M. & M. Co.,

19 Mont. 313, 48 Pac. 307.

RUHL'S INTEREST NOT SEVERABLE.

The Supreme Court of Oklahoma, in an action

by the sureties to recover the amount paid upon an

attachment bond discusses the provisions of Section

37 of the Code of Civil Procedure of that state,

which is identical with Section 40 of the Alaska

Code of Civil Procedure above quoted, and comes

to the conclusion that:

*^ Hence, these provisions of our code do not

contemplate or permit a severance among parties

plaintiff when the old law required a joinder. * * *
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*^Our code, by abolishing distinctions in forms
of action, has preserved all the rights of litigants

that are equitable or legal, without changing the

common-law rules relating to the joinder of parties

to actions, except in the particular that, if the con-

sent of one who should have been joined as plaintiff

cannot be obtained, he ma}^ be made a defendant,

and the respective rights of the several parties,

plaintiffs or defendants, whether equitable or legal,

may be determined and adjudicated in the one action,

although in the case of joint plaintiffs or joint de-

fendants their rights or liabilities may not in all

particulars be the same."

Burkett vs. Lehman, 8 Old. 84, 56 Pac. 856.

To the same effect is the Fourth Edition of

Estee's Pleadings (Vol. 1, Sec. 136), adding:

**But in such case the recovery must be entire,

and for the whole interest, so that the defendant,

against whom the recovery is had, may not be sub-

jected to a second action; while those jointly en-

titled to the recovery, though one of them is a de-

fendant, being both before the court, may have their

mutual rights and interests adjusted in the same
decree or judgment. ^ ^ ^ The person thus

made a defendant is equally with the plaintiff bound
by the judgment or decree."

The learned text-writer has thus forcibly ex-

pressed one of the principal reasons for the exist-

ence of the rule, whether at common law or under

the code. The obligors are entitled to be put to the

expense of but one action on the bond. Suppose a

dozen co-obligees had been named in the bond in-

stead of two; that each had been parties to the
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former suit for specific performance, and named in

the decree; that the contract enforced had required

delivery of the mining claims to Daniel, the hotel

property to Euhl, certain other property to another

co-obligee, still other property to another, and so on.

Would they be permitted to maintain twelve sep-

arate and distinct actions on the bond? Sweigart

vs. Berk (supra) answers

:

^^The counsel for the plaintiffs has urged the
inconvenience of this principle, when applied to the
bond in suit, where it appears, by the condition, that
ten persons have separate interests, and it may be
that some of them have received their shares before
the commencement of this suit. There is very little

weight in that argument. The acceptance of the
bond was the voluntary act of the obligees, and if

people will enter into contracts which are attended
with difficulties, they have no right to expect that
established principles of law are to be prostrated
for their accommodation.''

BUT EUHL HAS ALSO AN INTEREST IN

THE RECOVERY.

Contrary to the view of counsel, we believe the

decree of specific performance (Tr. 22-23) clear-

ly established that Daniel did not represent the

entire cause of action, and that Ruhl was not

a mere nominal party to the bond. Not only

was the bond giveir to two joint obligees, but the
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decree appealed from had ordered that Hoogen-

dorn make conveyance of certain property to Daniel

and certain other property to Ruhl. Ruhl certainly

has as much right to claim damages from being

kept out of the possession of his hotel property as

has Daniel from being kept out of the possession of

his mining property, by reason of the stay of pro-

ceedings secured by the bond.

If the latter view of the lower court were cor-

rect, and Daniel could sue alone upon the bond, one

of two results must follow: either Ruhl would be

cut off from all further interest in the bond and

would no longer have any right to recover thereon

for any damage he might have sustained, or the

obligors could be compelled to pay double the

amount for which they had obligated themselves.

That the amount of the judgment herein is less than

the face of the bond is immaterial, for the full

amount could have been recovered under the plead-

ings. Certainly, Ruhl cannot be deprived of his

rights without having had his day in court, and to

place plaintiffs in error in the position where they

can be compelled to pay double the amount in which

they obligated themselves is manifestly unjust. As

stated in Masterson vs. Phinizy (Supra):



14

^*If one could sue and recover the damage he
had sustained, the penalty of the bond might be
exhausted, and the others left remediless. The
obligors would be vexed with several suits, and the

courts left in doubt for whom judgment should be
given. The averment that the appellee alone has
sustained damage cannot change the character of the

obligation, or the nature of the interest it creates.

The character and nature arise out of its terms ; and
these can not be departed from, because damages
result to one only of the obligees, or result to the

obligees in different proportions."

See also:

Mont. M, Co. vs. St. Louis M. & M. Co.,

Supra.

The plaintiffs in an action must represent the

entire cause of action.

1 Estee's Pleadings, Sec. 135

;

1 Sutherland on Damages, p. 257;

Van Orden vs. Nashville, 61 Fed. 331.

And the parties to be affected by the judgment

must be before the court.

Northern Ind. E. Co. vs. Mich. Central Co.,

15 How. 234;

Barney vs. Baltimore, 6 Wall. 280

;

Hagan vs. Walker, 14 How. 37;

Swan Land Co. vs. Frank, 148 U.S. 603.

Even under the more liberal equity rules, the

presence of a necessary party to the suit cannot be
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dispensed with ; and no final decree can be rendered

affecting the parties to the contract sued upon with-

out making them all parties to the suit.

Gregory vs. Stetson, 133 U. S. 579;

California vs, S. P. Co., 157 U. S. 229;

Shields vs. Barrow, 7 How. 130

;

Goiron vs. Millandon, 19 How. 113;

Gray vs. Havemeyer, 53 Fed. 178;

Wall vs. Thomas, 41 Fed. 620;

Detiveiler vs. Holderhatim, 42 Fed. 337;

Chadbourne vs. Coe, 45 Fed. 822;

Mallotv vs. Hind, 12 Wheat. 193

;

Shingleur vs. Jenkins, 111 Fed. 452.

A co-defendant may move to dismiss the suit

when a necessary party has not been brought in.

Jessup vs. III. Cent. Ry. Co., 36 Fed. 735.

And the objection need not be made by demur-

rer or answer.

Mitau vs. Roddan, 84 Pac. 145.
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OPPOSING AUTHORITIES.

We believe most of the authorities cited by

counsel either aid the foregoing conclusions or can be

readily distinguished.

White vs. Bowman, 78 Tenn. (10 Lea) 55,

seems to have been decided under a special statute

applicable to injunction bonds only, by which each

obligee in a joint bond .was expressly given a sep-

arate interest, as appears by an examination of

Renkert vs. Elliot, next cited.

Renkert vs. Elliot, 79 Tenn. (11 Lea) 235, was

decided under the same statute. The two co-obligees

not joined were dead, and the case was therefore

properl}^ brought in the name of the surviving obli-

gee. In fact, the opinion is authority for plaintiff

in error, stating

:

*^If each is allowed to sue for himself, the prin-

cipal of the bond might be exhausted in the first

recovery, leaving the other parties without redress.

To meet this difficulty, as well as to prevent a

multiplicity of suits, the suit ought, it would seem,

to be brought in the name of all, leaving the recov-

ery to be divided among them as they may show
themselves entitled" (p. 244).

In Cecil vs. Laughlin, 43 Ky, (4 B. Mon.) 30,

one of the obligors in the bond was also named as
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an obligee. The court seems to have held the inter-

est severable on the theory that his name was in-

serted as obligee by the clerk of the court through

mistake.

In Sprague vs. Wells, 47 Minn. 504, 50 N. W.

535, the condition of the bond clearly showed a

several obligation to each obligee.

Smith vs. White, 48 Mo. App. 404, was on a

statutory indemnifying bond to a constable as obli-

gee, for the benefit of parties not named in the

bond.

Ehler vs. Ptirdy, 6 Wend. 629 (N. Y.), is ex-

pressly decided on the ground that '^all co-obligees

or covenantees, if living, must join." It cites nu-

merous authorities in support, including Chief Jus-

tice Eyre in Scott vs. Godivin (Plff.'s Bf. 10), and

is so strong an opinion for plaintiffs in error that

we trust the court may have time to consider it.

Hees vs. Nellie, 65 Barb. 440 (N. Y.), is not

readily accessible to us.

North St. Louis P. M. Co. vs. Christophel, 137

S. W. 295 (Mo.), was on a contractor's bond to the

owner **and to all persons who may become entitled

to liens, etc." No one but the owner was shown to
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have become entitled, nor was the name of any

other obligee included in the bond.

Atlanta vs. Thomas, 53 So. (Fla.) 510, was for

damages for breach of contract containing a joint

covenant to locate a station and depot at a stated

point ^Hhat the interest of all parties may best be

subserved.'' Held, taking the contract as a whole,

the intent to create a several obligation distinctly

appeared. The general rule is expressly recognized

and approved.

"We still rely upon Barker vs, Burhank (Neb.),

93 N". W. 949, as an authority in full accord with

our views, and also in support of the principle that

the interest of a co-obligee in the costs only is suf-

ficient to require his joinder.

i
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THE ORDER OF AMENDMENT AND CON-

DITIONAL NEW TRIAL.

It will be remembered that this order was made

after verdict and after submission of a motion for

judgment notwithstanding the verdict, and that the

amendment authorized was the interlineation of a

necessary and material allegation in the amended

complaint (Tr. 33-34). Counsel takes exception to

the use of the word '^ order" in connection with the

action of the trial court in granting leave to amend

;

yet the minutes of the court term it such in record-

ing the action of the court in allowing an exception

^^to the order allowing amendment" (Tr. 34). It

would seem that the power of the court in this in-

stance w^as set in operation by the motion of counsel

below (Tr. 33), and that any action of the court

thereon was necessarily an order.

The objection we have is not to the motion,

which went to the amendment only, but to the order

permitting the amendment at that late stage of the

proceedings; and also to the conditional order of

new trial, coupled with the order of amendment,

which was made by the court sua spontc, without

application therefor by either party, and without
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the existence of a written motion, or the notice

required by law (Plff.'s Bf. 16 to 20).

The materiality of the omitted allegation is not

disputed, but defendant in error seeks to justify the

void and erroneous order by relying upon Section

97 of the Alaska Code of Civil Procedure. That

section gives the court power to ''disregard any

error or defect in the pleadings, etc." The power of

amendment is contained in Section 92 of that code

(Plff.'s Bf. 16). It limits the exercise of the power

to amend to the time before trial or before the cause

is submitted.

Both of these sections were taken from the law

of Oregon, and continued in force in Alaska by the

Act of June 6, 1900. Scott vs. Ford (Plff.'s Bf.

18), in which the Supreme Court of that state passed

upon this identical question, would, therefore, seem

to be conclusive. It was decided long after Ferrera

vs. Parke and Turner vs. Corhett^ cited in the brief of

defendant in error, neither of which cases touches the

real point at issue. In both of these cases, the defec-

tive allegation in the complaint was supplied by the

answer, no attempt was made to amend, and no ques-

tion raised here was passed upon.
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In Raymond vs. Wathen (Ind.), 41 N. E. 815,

cited in opposition, the important distinction is that

the amendment was permitted upon the express

ground that it simply conformed the complaint to

the evidence introduced. Here there was absolutely

no evidence upon which to base the amendment

(Plff.'s Bf. 17).

Congress having expressly adopted the law of

Oregon in giving the courts of Alaska power to

allow amendments, §954 U. S. R. S. would appear

to have no force or application in the absence of

new legislation. Nor does that section contemplate

or authorize any such action as allowance of an

amendment to a pleading in a material particular

after verdict, coupled with a conditional order of

new trial made wholly without jurisdiction. No

authority is cited by defendant in error where any

such order of amendment and new trial has been

sustained, and we venture to assert that no other

such order has ever been reported in a Federal

court.
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DAMAGES.

Following the course of our opening brief, and

the brief of the defendant in error, we shall con-

sider the admission of incompetent evidence of dam-

ages, and the erroneous instructions thereunder, in

our reply brief in No. 2075, Hoogendorn vs, Daniel,

next following this writ of error, to which brief we

respectfully invite the attention of this court.

The judgment of the District Court should be

reversed, and judgment be now given for plaintiffs

in error.

Respectfully submitted,

F. E. FULLER,

J. W. ALBRIGHT,

Attorneys for Plaintiff in Error.


